U.S. Citizenship Non-Precedent Decision of the

and Immigration Administrative Appeals Office
Services
In Re: 20680627 Date: MAR. 17, 2022

Appeal of Nebraska Service Center Decision

Form 1-918, Petition for U Nonimmigrant Status

The Petitioner seeks “U-1” nonimmigrant classification under sections 101(a)(15)(U) and 214(p) of
the Immigration and Nationality Act (the Act), 8 U.S.C. §§ 1101(a)(15)(U) and 1184(p), as the victim
of qualifying criminal activity. The Director of the Nebraska Service Center denied the Form [-918,
Petition for U Nonimmigrant Status (U petition), concluding that the Petitioner did not establish that
he was the victim of a qualifying crime. The matter is now before us on appeal. On appeal, the
Petitioner submits a brief and additional evidence. The Administrative Appeals Office reviews the
questions in this matter de novo. Matter of Christo’s Inc., 26 1&N Dec. 537, 537 n.2 (AAO 2015).
Upon de novo review, we will dismiss the appeal.

I. LAW

To establish eligibility for U-1 nonimmigrant classification, petitioners must show that they: have
suffered substantial physical or mental abuse as a result of having been the victim of qualifying
criminal activity; possess information concerning the qualifying criminal activity; and have been
helpful, are being helpful, or are likely to be helpful to law enforcement authorities investigating or
prosecuting the qualifying criminal activity. Section 101(a)(15)(U)(i) of the Act. The burden of proof
is on a petitioner to demonstrate eligibility by a preponderance of the evidence. Section 291 of the
Act, 8 U.S.C. § 1361;8 C.F.R. § 214.14(c)(4); Matter of Chawathe, 25 1&N Dec. 369, 375
(AAO 2010).

A “victim of qualifying criminal activity” is defined as an individual who has “suffered direct and
proximate harm as a result of the commission of qualifying criminal activity.” 8 C.F.R.
§ 214.14(a)(14). “Qualifying criminal activity” is “that involving one or more of” the 28 types of
crimes listed at section 101(a)(15)(U)(iii) of the Act or “any similar activity in violation of Federal,
State, or local criminal law.” Section 101(a)(15)(U)(iii) of the Act; 8 C.F.R. § 214.14(a)(9). The term
“‘any similar activity’ refers to criminal offenses in which the nature and elements of the offenses are
substantially similar to the statutorily enumerated list of criminal activities” at section
101(a)(15)(U)(iii) of the Act. 8 C.F.R. § 214.14(a)(9).

As required initial evidence, petitioners must submit a Form 1-918 Supplement B, U Nonimmigrant
Status Certification (Supplement B), from a law enforcement official certifying the petitioners’



helpfulness in the investigation or prosecution of the qualifying criminal activity perpetrated against
them.! Section 214(p)(1) of the Act; 8 C.F.R. § 214.14(c)(2)(i). U.S. Citizenship and Immigration
Services (USCIS) has sole jurisdiction over U petitions. 8 C.F.R. § 214.14(c)(4). Although petitioners
may submit any relevant, credible evidence for the agency to consider, USCIS determines, in its sole
discretion, the credibility of and weight given to all the evidence, including the Supplement B. Section
214(p)(4) of the Act; 8 C.F.R. § 214.14(c)(4).

II. ANALYSIS
A. Relevant Facts and Procedural History

The Petitioner filed his U petition with a Supplement B signed and certified by a detective with the
| California, Police Department (certifying official), based upon a|:| 2007 incident
whereby two individuals hit him in the head with a fist, then struck him several times when he fell on
the ground and took his personal property. In response to Part 3.1 of the Supplement B, which provides
check boxes corresponding to the 28 qualifying crimes listed in section 101(a)(15)(U)(iii) of the Act,
the certifying official indicated that the Petitioner was the victim of criminal activity involving or
similar to “Felonious Assault” and “Other: Robbery.” In response to Part 3.3, which requests the
specific statutory citations for the criminal activity investigated or prosecuted as perpetrated against
the Petitioner, the certifying official listed robbery under section 211 of the California Penal Code
(Cal. Penal Code). The Supplement B additionally describes the factual basis for the charges,
explaining that the Petitioner was hit from behind and beaten once he fell to the ground. When asked
to describe any known or documented injuries to the Petitioner, the Supplement B stated that the
Petitioner was transported to the hospital by rescue ambulance for his injuries and noted that the police
report did not have the Petitioner’s injuries documented.?

The police report from the|:| Police Department, submitted with the Petitioner’s U petition,
listed the incident type as “Robbery.” The report provides that two individuals approached the
Petitioner from behind as he was walking home, and one of the perpetrators hit him in the head with
a closed fist causing him to fall to the ground. Both individuals then struck the Petitioner on the
ground, took the property that he was carrying, and fled. The police officers noted that the rescue
ambulance treated the Petitioner for his injuries, he refused to be transferred to the hospital for his
minor injuries, and he stated that he would seek his own medical attention if needed.

The Petitioner’s initial personal statement submitted with his U petition provided the following: one
of the two men who approached him “was holding a gun up while the other robbed me of my crucifix
with its chain that was made of gold[.]” The Petitioner tried to flee but one of the men hit him on the
head, causing him to fall on the ground, and the men hit and kicked him until he lost consciousness.
He assumed there was a bystander who saw the incident and called the police. When the police arrived,
the Petitioner was barely regaining consciousness and his body was aching from the kicks he received.
The police asked if the Petitioner needed medical attention and he said he would tend to his wounds

! The Supplement B also provides factual information concerning the criminal activity, such as the specific violation of
law that was investigated or prosecuted, and gives the certifying agency the opportunity to describe the crime, the victim’s
helpfulness, and the victim’s injuries.

2 Though the Supplement B stated that the Petitioner was transported to the hospital by rescue ambulance for his injuries,
this information is not supported by the police report, the Petitioner’s statements, or any other evidence in the record.



and bruises at home. The Petitioner’s life changed drastically after that day as he would panic every
time he left his home and he feared he would be a victim again. As the years progressed, the Petitioner
managed to improve his anxiety and uneasiness by dedicating time and focus on his job.

The Petitioner’s statement provided with his response to the Director’s request for evidence (RFE)
stated that one of the men grabbed his neck while the other man asked if he “wanted a little gun™ while
making a gesture with his hand like he was pulling a trigger. At the same time, the man that held his
neck snatched his gold necklace. The Petitioner tried to run but one of the men tripped him, he fell to
the ground, and he was kicked until he lost consciousness. He explained that he told the police he did
not want to go to the hospital because he was afraid that, due to his immigration status, something
would happen to him, and he decided to use home remedies instead to treat his wounds, such as his
swollen lips and bruised body and face.

The Director denied the U petition, concluding that the Petitioner did not establish, as required, that
he was the victim of qualifying criminal activity. Specifically, the Director determined that the crime
committed against him, robbery under section 211 of the Cal. Penal Code, is not substantially similar
to felonious assault.

On appeal, the Petitioner asserts that he was a victim of qualifying criminal activity or, in the
alternative, that robbery under California law is substantially similar to the qualifying crime of
felonious assault. He contends that although he was the victim of robbery and this crime is not
specifically included in the list of qualifying crimes under 8 C.F.R. § 214.14(a)(9), the robbery in this
case is substantially similar to felonious assault under section 245 of the Cal. Penal Code because he
sustained great bodily injury. He refers to the police report that reflects the suspects approached him
from behind, hit him with a closed fist, and struck him several times on the ground, and his personal
declaration that indicates he was rendered unconscious as a result of the beating. To support his
assertion that he suffered great bodily injury, he provides articles discussing the medical effects
resulting from head injuries. The Petitioner also refers to the U Visa Law Enforcement Resource
Guide® and states that USCIS has previously addressed the circumstances where robbery may be
considered a qualifying criminal activity of felonious assault, noting that where the state aggravated
robbery statute includes assault with a deadly weapon, assault with a threat to cause serious bodily
injury, or otherwise includes what could be considered a felonious assault and law enforcement records
of the offense show that such an assault actually occurred, USCIS may determine that aggravated
robbery is substantially similar to felonious assault.

B. Law Enforcement Did Not Detect, Investigate, or Prosecute a Qualifying Crime as Perpetrated
Against the Petitioner

The Act requires U petitioners to demonstrate that they have “been helpful, [are] being helpful, or
[are] likely to be helpful” to law enforcement authorities “investigating or prosecuting [qualifying]
criminal activity,” as certified on a Supplement B from a law enforcement official. Sections
LOL(a)(15)(U)(1)(IIT) and 214(p)(1) of the Act. The term “investigation or prosecution’ of qualifying

3 This guide is available at https://www.dhs.gov/sites/default/files/publications/20 1228 uscis_u-visa-law-enforcement-
resource-guide.pdf.



criminal activity includes “the detection or investigation of a qualifying crime or criminal activity, as
well as to the prosecution, conviction, or sentencing of the perpetrator of the qualifying crime or
criminal activity.” 8 C.F.R. § 214.14(a)(5). While qualifying criminal activity may occur during the
commission of non-qualifying criminal activity, see Interim Rule, New Classification for Victims of
Criminal Activity: Eligibility for “U” Nonimmigrant Status, 72 Fed. Reg. 53014, 53018
(Sept. 17,2007), the qualifying criminal activity must actually be detected, investigated, or prosecuted
by the certifying agency as perpetrated against the petitioner. Section 101(a)(15)(U)(i)(II1) of the Act;
see also 8 C.F.R. § 214.14(b)(3) (requiring helpfulness “to a certifying agency in the investigation or
prosecution of the qualifying criminal activity upon which his or her petition is based . . . .”).

In this case, the Petitioner has not met his burden of establishing that law enforcement detected,
investigated, or prosecuted a qualifying crime as perpetrated against him. At the outset, in regard to
the Applicant’s argument that the factual circumstances of the crime demonstrate he was the victim of
qualifying criminal activity, evidence describing what may appear to be, or hypothetically could have
been charged as, a qualifying crime as a matter of fact is not sufficient to establish a petitioner’s
eligibility absent evidence that the certifying law enforcement agency detected, investigated, or
prosecuted the qualifying crime as perpetrated against the petitioner under the criminal laws of its
jurisdiction.  Petitioners must establish their helpfulness to law enforcement investigating or
prosecuting qualifying criminal activity “in violation of Federal, State, or local criminal law.” Sections
LO1(a)(15)(U)(1)(IID), (iii) of the Act; 8 C.F.R. § 214.14(a)(2), (a)(9), (b)(3). While qualitying criminal
activity may occur during the commission of non-qualifying criminal activity, the qualifying criminal
activity must actually be detected, investigated, or prosecuted by the certifying agency as perpetrated
against the petitioner. See id. Here, the Petitioner has not established that law enforcement actually
detected, investigated, or prosecuted a felonious assault as perpetrated against him.

We acknowledge that Part 3.1 of the Supplement B indicates that the Petitioner was the victim of
criminal activity involving or similar to the qualifying crime of felonious assault. However, a
certifying official’s completion of Part 3.1 is not conclusory evidence that a petitioner is or was the
victim of qualifying criminal activity. Part 3.1 of the Supplement B identifies the general categories
of criminal activity to which the offense(s) in Part 3.3 may relate. See 72 Fed. Reg. at 53018
(specifying that the statutory list of qualifying criminal activities represent general categories of crimes
and not specific statutory violations). In this case, Part 3.3 of the Supplement B lists robbery under
section 211 of the Cal. Penal Code as the statutory citation investigated or prosecuted as perpetrated
against him. Moreover, the Supplement B, when read as a whole and in conjunction with other
evidence in the record, does not establish that law enforcement actually detected, investigated, or
prosecuted the qualifying crime of felonious assault as perpetrated against the Petitioner. See 8 C.F.R.
§ 214.14(c)(4) (providing that the burden “shall be on the petitioner to demonstrate eligibility” and
that “USCIS will determine, in its sole discretion, the evidentiary value of [the] . . . submitted evidence,
including the Form I-918, Supplement B”).

The record indicates that the Petitioner was the victim of a robbery and that as a result of the robbery,
he suffered an assault. California law defines assault as “an unlawtful attempt, coupled with a present
ability, to commit a violent injury on the person of another.” Cal. Penal Code § 240 (West 2022). For
an assault to be classified as a felony, however, an aggravating factor must be present, such as the use
of a deadly weapon or force likely to produce great bodily injury, or an assault against a specific class
of persons. See e.g., Cal. Penal Code §§ 244, 244.5, 245, 245.3, 245.5 (West 2022) (outlining



aggravating factors, terms of imprisonment, and fines for felonious assaults). Neither the Supplement
B nor the police report cites to or references any felony-level assault provision under California law
as detected, investigated, or prosecuted as perpetrated against the Petitioner or indicates that law
enforcement detected or investigated any serious bodily injury or an attempt to cause serious bodily
injury during the incident in question. Instead, the evidence in the record indicates that the Petitioner
suftered minor injuries and refused transport to the hospital.

Further, the submitted documentation contains inconsistencies regarding the incident. Though the
Petitioner recalled in his personal statements that he was rendered unconscious as a result of the
assault, the police report, produced after an officer interviewed the Petitioner, indicates that he was
struck in the head from behind with a closed fist, hit several times on the ground, and treated for minor
injuries. The report does not reflect or indicate that the Petitioner lost consciousness. Further, the
Petitioner indicated in his initial statement submitted with the U petition that one of the perpetrators
was holding a gun up while the other robbed him, and the Petitioner tried to flee but one of the men
hit him on the head, causing him to fall on the ground, and the men then hit and kicked him until he
lost consciousness. However, in his statement provided in response to the RFE, the Petitioner
indicated that one of the men grabbed his neck while the other man asked if he “wanted a little gun”
while making a gesture with his hand like he was pulling a trigger, and the Petitioner tried to run but
one of the men tripped him, he fell to the ground, and he was kicked until he lost consciousness. The
police report does not indicate that the perpetrators used a gun or threatened the Petitioner with a gun.
In the section of the report that identifies the type of weapon used during the incident, the police officer
listed “bodily force.” The Petitioner has not addressed these inconsistencies in the record or sought to
clarify the differences between his accounts of the incident.

In these proceedings, the Petitioner bears the burden of establishing eligibility, including that he was
the victim of qualifying criminal activity detected, investigated, or prosecuted by law enforcement.
Section 291 of the Act; 8 C.F.R. § 214.14(c)(4); Chawathe, 25 1&N Dec. at 375. Moreover, USCIS
determines, in its sole discretion, the credibility of and weight given to all the evidence, including the
Supplement B. Section 214(p)(4) of the Act; 8 C.F.R. § 214.14(c)(4). Based on the foregoing, the
Petitioner has not established by a preponderance of the evidence that law enforcement detected,
investigated, or prosecuted the qualifying crime of felonious assault. Instead, the record indicates that
law enforcement detected, investigated, or prosecuted, and the Petitioner was the victim of, robbery
under California law.

C. Robbery under California Law is Not Substantially Similar to the Qualifying Crime of Felonious
Assault

As noted by the Director, robbery is not a qualifying crime included in section 101(a)(15)(U)(iii) of
the Act. Nonetheless, the Petitioner asserts that robbery under section 211 of the Cal. Penal Code is
substantially similar to the qualifying crime of felonious assault. When a certified offense is not a
qualifying criminal activity under section 101(a)(15)(U)(iii) of the Act, petitioners must establish that
the certified offense otherwise involves a qualifying criminal activity, or that the nature and elements
of the certified offense are substantially similar to a qualifying criminal activity. Section
101(a)(15)(U)(ii1) of the Act (providing that qualifying criminal activity is “that involving one or more
of” the 28 types of crimes listed at section 101(a)(15)(U)(iii) of the Act or “any similar activity in
violation of Federal, State, or local criminal law™); 8 C.F.R. § 214.14(a)(9) (providing that the term



“‘any similar activity’ refers to criminal offenses in which the nature and elements of the offenses are
substantially similar to the statutorily enumerated list of criminal activities” at section
101(a)(15)(U)(1i1) of the Act). Petitioners may meet this burden by comparing the offense certified as
detected, investigated, or prosecuted as perpetrated against them with the federal, state, or local
jurisdiction’s statutory equivalent to the qualifying criminal activity at section 101(a)(15)(U)(iii) of
the Act. Mere overlap with, or commonalities between, the certified offense and the statutory
equivalent is not sufficient to establish that the offense “involved,” or was “‘substantially similar” to,
a “qualifying crime or qualifying criminal activity” as listed in section 101(a)(15)(U)(iii) of the Act
and defined at 8 C.F.R. § 214.14(a)(9).

The Act provides that “any similar activity” to the qualifying crimes may also be considered qualifying
criminal activity. Section 101(a)(15)(U)(ii1) of the Act. However, the regulations explicitly define
the term “any similar activity” as “offenses in which the nature and elements of the offenses are
substantially similar to the statutorily enumerated list of qualifying criminal activities.” 8 C.F.R.
§ 214.14(a)(9); see also Interim Rule, 72 Fed. Reg. at 53018 (providing that the definition of “any
similar activity” was needed because, and “base[d] . . . on[,] the fact that the statutory list of criminal
activity is not composed of specific statutory violations.”).

As noted above, California law defines assault as “an unlawful attempt, coupled with a present ability,
to commit a violent injury on the person of another.” Cal. Penal Code § 240. For an assault to be
classified as a felony, an aggravating factor must be present, such as the use of a deadly weapon or
force likely to produce great bodily injury, or an assault against a specific class of persons.
See e.g., Cal. Penal Code §§ 244, 244.5, 245, 245.3, 245.5 (outlining aggravating factors, terms of
imprisonment, and fines for felonious assaults). At the time of the incident, California law defined
robbery as “the felonious taking of personal property in the possession of another, from his person or
immediate presence, and against his will, accomplished by means of force or fear.” Cal. Penal Code
§ 211 (West 2013). We acknowledge that robbery under section 211 of the Cal. Penal Code 1s a felony
offense. However, robbery under California law is otherwise distinct in its elements from California’s
equivalent to the qualifying crime of felonious assault. Robbery requires a taking of personal property
as an element of the offense, which is not required under any of California’s felonious assault
provisions. Also unlike the felonious assault provisions, robbery does not require the use of a weapon,
tforce likely to produce great bodily injury, or any other aggravating circumstance, and it can be
committed “without attempting to inflict violent injury, and without the present ability to do so ... .”
People v. Wolcott, 665 P.2d 520, 525 (Cal. 1983). Based on the foregoing, the Petitioner has not
established the nature and elements of robbery are substantially similar to a felonious assault in
California and has not demonstrated that he was a victim of any qualifying crime or “any similar
activity” to the qualifying crimes at section 101(a)(15)(U)(iii) of the Act.

D. The Remaining Eligibility Criteria for U-1 Classification

U-1 classification has four separate and distinct statutory eligibility criteria, each of which is dependent
upon a showing that the petitioner is a victim of qualifying criminal activity. As the Petitioner has not
established that he was the victim of qualifying criminal activity, he necessarily cannot satisfy the
criteria at section 101(a)(15)(U)(i) of the Act.



ORDER: The appeal is dismissed.



